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(D The Board of Immgration Appeals has jurisdiction over an
appeal froma district director’s custody determ nation that was
made after the entry of a final order of deportation or renoval
pursuant to 8 C.F.R § 236.1 (1999), regardless of whether the
alien formally initiated the review.

(2) An alien subject to a final order of deportation based on a
conviction for an aggravated fel ony, who is unable to be deported,
may be eligible for release fromdetention after the expiration
of the renpval period pursuant to section 241(a)(6) of the
I mmigration and Nationality Act, 8 U.S.C. § 1231(a)(6) (Supp. II
1996) .

(3) Where an alien seeking review of a district director’s post-
final -order custody determnation failed to denonstrate by clear
and convincing evidence that the rel ease would not pose a danger
to the community pursuant to 8 C.F.R 8§ 241.4(a) (1999), the
district director’s decisionto continue detention was sustai ned.

Carolyn M Wggin, Esquire, San Francisco, California, for
r espondent

Theresa H. Bl oonfield, Assistant District Counsel, for the
I mmigration and Naturalization Service

Bef ore: Board En Banc: SCHM DT, Chairnman; DUNNE, Vice Chairmn;
VACCA, HEl LMAN, HOLMES, HURW TZ, VI LLAGELI U, COLE
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GUENDELSBERGER, @ MOSCATO, and M LLER, Board Menbers.
Concurring Opinions: FI LPPU, Board Menber, joined by
MATHON and JONES, Board Menbers; GRANT, Board Menber;
SCl ALABBA, Vice Chairman. Concurring and Dissenting
Opi ni on: ROSENBERG, Board Menber.

SCHM DT, Chai r man:

The respondent is an alien subject to a final admnistrative
deportati on order. He has taken a tinely appeal from the
Novenber 19, 1998, decision of a district director of the
I mmigration and Naturalization Service to continue his detention

We find that we have jurisdiction over this appeal and that the
respondent is eligible for rel ease, but that the respondent has not
satisfied the regulatory criteria for release. W wll therefore
di sm ss the appeal

. 1 SSUES

The issues in this case are: first, whether we are deprived of
jurisdiction over this appeal because the district director, not the
respondent, initiated the custody determnination; second, whether
this case is governed by the release criteria set forth in section
241(a)(6) of the |Immigration and Nationality Act, 8 US.C
§ 1231(a)(6) (Supp. Il 1996); and third, whether the respondent
neets the criteria for release under that section and the
i npl ementing regul ations contained at 8 CF. R § 241.4(a) (1999).

For the reasons set forth below, we answer the first and third
guestions in the negative and the second question in the
affirmati ve.

1. RELEVANT CASE HI STORY

On Decenber 28, 1992, the respondent was convicted of robbery and
attenpted robbery. He was sentenced to a term of inprisonnment of
3 years and 8 nonths, with an additional term of 3 years as an
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enhancenent for using a firearmin the comm ssion of the offense.

The Service issued an Order to Show Cause and Notice of Hearing
(Form 1-221) on June 19, 1996, charging the respondent wth
deportability under section 241(a)(2)(A)(iii) of the Act, 8 U S.C
§ 1251(a)(2)(A)(iii) (1994), for having been convicted of an
aggravated felony. The respondent was rel eased fromthe California
Department of Corrections and taken into custody by the Service in
July 1996.

On Novenber 15, 1996, the I nmm gration Judge ordered t he respondent
deported to Denmark with an alternative order of deportation to
Laos. The respondent did not appeal that decision. Consequently,
the order becane administratively final.

The respondent remains in the custody of the Service,
notwi thstanding that it has been over 3 years since the i ssuance of
the final deportation order. The respondent alleges that the
Service has nmade no attenpt to obtain the proper docunents to
execute the final order of deportation. However, it is not clear
from the record before us whether the Service has attenpted to
execute the order.

The respondent filed a wit of habeas corpus in the United States
District Court for the Eastern District of California prior to
July 1998. On Novenber 6, 1998, the Service interviewed the
respondent. On Novenber 19, 1998, the district director issued a
decision to continue to detain him The respondent tinely filed a
Noti ce of Appeal on February 11, 1999, within 10 days of being sent
a copy of the district director’s decision. See 8 C F.R
§ 236.1(d)(3)(iii) (1999).

[11. JURI SDI CTI ON
A.  Argunents on Appeal
The Service argues that we do not have appellate jurisdiction
because the district director’s determ nation is not the type of

custody determ nation contenplated within the regulations at
8 CF.R § 236.1. According to the Service, those regulations



I nterimDecision #3427

authorize us to review a district director’s post-final-order
custody determ nation only when the alien has initiated the custody
review. The Service contends that the review of the respondent’s
custody status was conducted sua sponte and not as a result of any
request he nade.

The respondent argues that the regul ations neither explicitly nor
implicitly require that the alien initiate custody review in order
to appeal the district director’s decision. He also asserts that
the absence of a formal request for the initial review of his
custody status should not preclude himfrom appealing.

The respondent notes that the regul ati ons provide no information
expl ai ning the steps an alien nust take or the forns an alien should
use to formally initiate a custody revi ew process. He contends that
this absence of a formal regulatory procedure indicates that the
alien s initiation of custody revi ew proceedi ngs was not neant as a
prerequisite to appeal. The respondent also asserts that the
Service has a history of misinformng aliens of their right to
request a custody deternination and the proper procedures to foll ow
to make such a request.

B. Regulatory Schene

The regul ations pertaining to custody determ nations for aliens
are found at 8 CF. R § 236.1. Custody and bond determ nations are
made by the district director once an order becones administratively
final. 8 CF.R § 236.1(d)(1).

The regulation at 8 CF. R 8 236.1(d)(3)(iii) states:

The alien, within 10 days, mmy appeal from the
district director’s decision under paragraph
(d)(2)(ii) of this section, except that no
appeal shall be allowed when the Service
notifies the alien that it is ready to execute
an order of renpval and takes the alien into
custody for that purpose.

The regul ation further provides as foll ows:
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After an order becones adm nistratively final,
the respondent nmay request review by the
district director of the conditions of his or
her rel ease.

8 C.F.R § 236.1(d)(2)(ii).

The regulatory |anguage does not support the Service's
interpretation. There is no requirenent that an alien initiate a
custody request to obtain review of any custody determ nation. The
regulatory history is also silent in this regard.

Overall, the regulatory schene provides an alien who is detained
after the issuance of a final order an opportunity to obtain
appellate review of a district director’s custody determ nation,
unl ess the Service has determned that it is ready to execute the
order. It is not apparent why this revi ew opportunity shoul d depend
on who “instituted” the custody determ nation.

Moreover, in this case, the director made an individualized
adj udication of this particular alien's suitability for release,
usi ng factors such as dangerousness and flight risk. These are the
factors historically used by us and the Inmgration Judges in bond
adj udi cations. See Matter of Noble, 21 |I&N Dec. 672 (BIA 1997);
Matter of Drysdale, 20 I &N Dec. 815 (BIA 1994). W find that when
an adjudication of this character is nmmde, it does not matter
whet her it was requested by the alien.

Accordingly, we conclude that we have jurisdiction over this
appeal .

I'V. RESPONDENT' S ELI G BI LI TY FOR RELEASE

The Service and respondent’s counsel agree that aliens, such as
t he respondent, who have been detai ned pursuant to a final orders of
deportation entered before the April 1, 1997, effective date of the
Illegal Inmigration Reformand | nm grant Responsibility Act of 1996,
Division C of Pub. L. No. 104-208, 110 Stat. 3009-546 (“IIRIRA"),
may be rel eased fromcustody if they satisfy the criteria set forth
in section 241(a)(6) of the Act. This position is consistent with
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the two circuit court decisions that have addressed this or simlar
situations. Chi Thon Ngo v. INS, 192 F.3d 390 (3d Cir. 1999)

Zadvydas v. Underdown, 185 F.3d 279, 297 (5th Cir. 1999). We will
accept the parties’ agreed-upon position in this regard.

We agree with the court in Chi Thon Ngo v. INS, supra, at 395 n.5,
t hat extended di scussi on “on t he possi bl e application of the various
versions of the statutes without a necessity to do so can create
troubling precedents or dicta.”

Havi ng determ ned that the respondent is eligible for rel ease from
custody, we proceed to the issue of whether he neets the criteria
for rel ease

V. CRITERI A FOR RELEASE
A.  Applicable Regulatory Criteria

The criteria for release under section 241(a)(6) of the Act are
set forth at 8 CF. R 8§ 241.4(a). To be released, an alien nust
denmonstrate “by cl ear and convi nci ng evi dence that the rel ease woul d
not pose a danger to the comunity or a significant flight risk.”
The regul ation sets forth a nonexclusive list of nine factors that
may be considered in determ ning rel ease.

The Service does not assert that the respondent is a flight risk.
The only question is whether he continues to be a danger to the
conmuni ty.

B. De Novo Revi ew

On Novenber 19, 1998, follow ng a personal interview the director
deternmined that the respondent should be continued in detention
because he is a danger to the conmunity. The district director’s
decision is not sufficiently analytical. It does not show that the
significant favorable factors in the respondent’s case were
carefully considered and wei ghed against the significant adverse
factors. See, e.qg., Matter of A-P-, Interim Decision 3375 (BIA
1999) (stating that an initial adjudication shall adequately explain
and link the facts and the law); Mtter of MP-, 20 | &N Dec. 786
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(BIA 1994) (holding that the reasons for a decision nust be
i dentified and expl ained). Therefore, a de novo appellate reviewis
required. See, e.qg., Matter of Rodriquez-Carrillo, InterimbDecision
3413 (BI A 1999) (providing that de novo review is appropriate where
the record is conplete but the decision belowis inadequate).

C. Favor abl e Factors

The respondent has set forth the followi ng favorable factors:
1) his early release fromprison due to credit for good behavior;
2) a determnation by an Immgration Judge at the time of his
deportation proceeding that he could be released on $5,000 bond;
3) the lack of any serious disciplinary wite-ups while in Service
and state custody; 4) conpletion of autonotive training courses at
the Yuba County Jail, with a favorable recomendation from the
instructor; 5) trustee status at the Yuba County jail for over a
year; 6) parents and siblings who reside legally in the United
States; 7) food service training and experience; 8) church
menber shi p; 9) GED course work; and 10) passage of time since his
| ast offense in 1992.

D. Adverse Factors

The respondent’s adverse factors are: 1) 1992 convictions for
violent crinmes of robbery and attenpted robbery; 2) a 3-year
sent ence enhancenent for use of afirearm 3) |imted expressions of
renorse; 4) callous treatnent of victins, showing little regard for
human life or dignity; 5) involvenent in other crimnal activities,
such as autonobile theft; 6) juvenile offenses of a violent nature
i ncluding assault and battery and assault with a firearm and
7) limted acceptance of responsibility for his antisoci al behavior.

E. Analysis

Overall, the respondent has shown sone efforts at sel f-i nprovenent
while in prison and has denpnstrated sonme potential for enploynent
and integration into the community if released. On the other hand,
he has proven violent tendencies and has not clearly denonstrated
renorse or understandi ng of the seriousness of his violent behavior
In particular, he has shown |ittle acceptance or appreciation of the
potential |ife-changing nmental anguish that he inflicted on one of
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his victinms by tying himup and terrorizing himat gun point.

Al t hough the respondent has shown some progress to date, we find
that he has failed to present “clear and convincing” evidence that
he woul d not pose a danger to the comunity. Therefore, we sustain
the district director’s decision to continue detention, subject to
periodic rereview.

VI.  CONCLUSI ON

Contrary to the Service's argument, we have jurisdiction to
consider this appeal. W agree with the parties that we can
consi der this deportable respondent’s post-final-order release from
custody. Under the applicable regulation, the respondent has fail ed
to denonstrate by clear and convincing evidence that he would not
pose a danger to the community. See 8 CF.R 8§ 241.4(a).
Therefore, the respondent should be continued in Service custody
pendi ng periodic rereviewof his situation. Accordingly, his appea
will be dismssed.

ORDER: The appeal is dism ssed.

CONCURRI NG OPI NI ON: Lauri Steven Filppu, Board Member, in which
Lauren R Mathon and Philem na M Jones, Board Menbers, joined

| respectfully concur in the result reached by the majority.
agree that we have jurisdiction over this appeal for the reasons set
forth by the majority. | also agree that the appeal should be
di smi ssed, but | do so because | do not understand the governing
statute to allow us to order the respondent’s rel ease under any set
of circumnstances.

. THE MAJORITY' S STATUTORY RULI NG

The respondent has been detained by the Imrgration and
Nat ural i zati on Service pursuant to a final order of deportation that
was entered over 3 years ago, in Novenmber of 1996. The Service has
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not actually deported the respondent since the entry of that order
and the respondent now argues that he should be rel eased back into
the community. Because of changes in the |law that took place in
1996, and the fact that the respondent is wunder an order of
“deportation” and not an order of “renpval,” we requested that the
parties brief the question of which statute governs our review of
this “post-final-order” custody case.

Not wi t hst andi ng that special briefing, the majority specifically
declines to discuss the rel evant statutory provisions, claimngthat
to do so might “‘create troubling precedents or dicta.’” Matter of
Sael ee, Interim Decision 3427, at 5 (quoting Chi Thon Ngo v. INS
192 F.3d 390, 395 n.5 (3d Cir. 1999)). Curiously, though, it also
clains to have “determ ned that the respondent is eligible for
rel ease fromcustody,” rather than nerely assum ng so for purposes
of this appeal. Id. In this respect, the majority accepts the
parties’ contentions that the applicable lawis section 241(a)(6) of
the Inmigration and Nationality Act, 8 U.S.C. § 1231(a)(6) (Supp. II
1996), which was enacted by the Illegal Inmgration Reform and
| mmi grant Responsibility Act of 1996, Division C of Pub. L. No.
104-208, 110 Stat. 3009-546 (“IIRIRA").

A strai ghtforward readi ng of the general transition rules of the
Il RERA, however, directs the application of earlier “deportation”
law in this case. Section 309(c)(1l) of the IIRIRA 110 Stat. at
3009- 625, as anended by Pub. L. No. 104-302, 110 Stat. 3656, 3657
(Cct. 11, 1996), provides that nmany of the IIRIRA's anendnents,
i ncl udi ng section 241(a)(6) of the Act pertaining to detention after

the issuance of a final order of renoval, “shall not apply” to “an
alien who is in exclusion or deportation proceedings before the
title I'll-A effective date” of April 1, 1997. The respondent here

was in deportation proceedings before an Immgration Judge both
before and after the Septenber 30, 1996, date of enactment of the
IlRIRA. In fact, his final hearing took place on Novenber 15, 1996,
a nonth and a half after the Il RIRA’s enactnent, but well before the

Titlelll-Aeffective date. At the tine of his deportation hearing,
there is no doubt that the respondent was “an alien who is in .
deportation proceedings before the title IIl-A effective date.”

IIRIRA § 309(c)(1).
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The mpjority fails to address the command of the statute.
Moreover, its reliance on the parties’ position as a substitute for
statutory analysis is particularly ill-founded in this instance. As
wi Il be explained later, the Service’ s position m stakenly hinges on
original statutory |l anguage in the general transitional rules of the
Il RIRA, which was nodified within days of the Il RIRA s enactnent.
The actual, nmodified general transitional rule directs a concl usion
contrary to that advanced by the Service

The respondent’s position is also founded in part on a m sreadi ng
of the general transitional rules. But it is primarily based on the
fact that the separate Transition Period Custody Rules in section
303(b)(3) of the IIRIRA, 110 Stat. at 3009-586, suspended sone of
t he permanent detention provisions for a 2-year period, while not
suspending the permanent law applicable to aliens with
adm nistratively final orders of renoval. The respondent’s argunent
rai ses some interesting questions about the law that my have
governed during the life of the Transition Period Custody Rules.
But those rules expired over a year ago. See Matter of Adeniji,
Interim Decision 3417 (BIA 1999). The permanent provisions once
agai n govern, and the respondent fails to offer a cogent theory on
how the general transitional rules can be read such that current
section 241(a)(6) of the Act actually controls here.

In sum the majority chooses not to address the contrary litera
| anguage of the statute and sinply adopts the position jointly
advanced by the parties. The parties’ argunments, however, are
seriously flawed and do not support their positions. |If thereis a
sound rationale for applying current section 241(a)(6) to this
respondent, it is not found in the majority’s opinion or the briefs
filed by the parties. The majority’s disquieting explanation
appears to be that it sinply does not want to set forth a rational e,
because attenpting to do so would create a troubling precedent.

I'l. THE GENERAL TRANSI TI ONAL RULES

The |1 RIRA was enacted on Septenber 30, 1996, and many of its

provi sions took effect imediately. But a nunmber of inportant
changes carried a delayed effective date. Significantly, the
amendments nmade by Title I11-A of the IIRIRA were, in general, to

10
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take effect 6 nonths after enactnent, specifically, on April 1,
1997. See IIRIRA 8§ 309(a), 110 Stat. at 3009-625. The anendnents
made by Title I11-A pertained mainly to the process of deternning
whet her an alien should be renbved fromthe United States. Anpbng
other things, these Title Ill-A amendnents included changes to the
character of the proceedi ngs brought against aliens, to the rules
governing detention during the hearing process, to the forns of
relief available to renpvable aliens, to the provisions for
obtaining judicial review, and to the | aw governing actual renpval
and detention after the entry of a final order of renoval. See
I IRIRA § 309(a).

Congr ess understood, however, that there were thousands of aliens
al ready i n proceedi ngs under the | awthat existed prior to enactnent
of the |IR RA Sone already had final orders of deportation or
exclusion and were awaiting actual physical deportation from the
United States. Ohers were in some earlier stage of proceedings
under that prior law. And with a 6-nonth del ayed effective date to
Title Il1-A, still others would be put into proceedi ngs under prior
| aw during that 6-nonth period.

The statute, in its general transitional rules, addressed the
probl ens associated with switching fromone systemto another. Wth
certain exceptions, the overall direction contained in the statute
is to apply prior law to those persons whose proceedi ngs took place
or began under prior law. The new |law was only to apply to those
persons who were specially converted into the new system or whose
cases began after the new provisions took effect on April 1, 1997.

The general transitional rules are contained in section 309(c) of
the IRIRA. As originally enacted, section 309(c)(1) provided:

GENERAL RULE THAT NEW RULES DO NOT APPLY. —Subject to
the succeeding provisions of this subsection, in the
case of an alien who is in exclusion or deportation
proceedi ngs as of the title Ill-A effective date—

(A) the anmendnments nade by this subtitle shall not
apply, and

(B) the proceedings (including judicial review
thereof) shall continue to be conducted without
regard to such anmendnments. (Enphasis added.)

11
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The respondent here was under a final order of deportation as of
Novenber 15, 1996. The Service argues that he was therefore not in
deportation proceedings “as of” the April 1, 1997, effective date of

Title I'll-A.  Consequently, the Service contends that it is the new
law, not the prior law, that governs his post-final-order custody.
Part of that new |l aw, contained within the Title Ill-A anendnents,

is new section 241(a)(6) of the Act, which the parties and the
majority say governs here. While the respondent’s principal focus
is not on the general transitional rules, he too appears to rely on
the original version of section 309(c)(1), which contains the “as of”
I anguage hi ghlighted above.?

Unfortunately, neither party’'s brief reflects an awareness that
Congress amended the rel evant |anguage of section 309(c)(1). Only
days after enacting the Il RIRA, Congress passed technical anendnents
to the IIRIRA in Pub. L. No. 104-302, § 2, 110 Stat. 3656, 3657
(enacted Cct. 11, 1996), which was |egislation nore generally ained
at extending the stay for certai n noni mm grant nurses (“Nurses Act”).
Among t hese techni cal amendrments, made “[e]ffective on Septenber 30,
1996,” was the substitution of the word “before” in place of the
phrase “as of” in section 309(c)(1). The revised general
transitional rule thus provides:

GENERAL RULE THAT NEW RULES DO NOT APPLY.—Subject to
the succeeding provisions of this subsection, in the
case of an alien who is in exclusion or deportation

proceedi ngs before the title Il1-A effective date—
(A) the amendnents made by this subtitle shall not
apply, and

1 |In footnote 3 of his supplenmental brief, the respondent states:

It should also be noted that IIRIRA 8§ 309(c) provides
that aliens “in exclusion or deportation proceedi ngs” as
of April 1, 1997, would not be subject to IIRIRA
Because M. Saelee was subject to a final deportation
order by April 1, 1997, it would seem that he was not
“in deportation proceedings” as of April 1, 1997, and
thus I RIRA applies to him (Enphasis added.)

12
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(B) the proceedings (including judicial review
thereof) shall <continue to be conducted w thout
regard to such anmendnments. (Enphasis added.)

The respondent’s final deportation hearing took place during the
6-nmonth period between the Septenber 30, 1996, enactnment of the
IIRIRA and the April 1, 1997, Title IlIl-A effective date. At the
time of his Novenmber 15, 1996, deportation hearing, the respondent
fit into the category of “an alien who is in . . . deportation
proceedings before the title IlIl1-A effective date.” Il RIRA
§ 309(c)(1). The statute directs that the amendnents in subtitle A
“shall not apply” in the case of an alien in the respondent’s
ci rcunst ances. New section 241(a)(6) of the Act, invoked by the
majority, is one of the Title Ill-A anmendnments that “shall not apply”
in cases such as this.

The only obvi ous area of uncertainty arises fromthe present tense
| anguage of section 309(c)(1), describing an alien who “is” in
proceedi ngs “before” April 1, 1997. Viewed in isolation, the
statute’'s use of this present tense verb raises the question of
whet her sone of the Title Il11-A anendnents coul d be deened to apply
after the order becones adnmnistratively final, assumng the
“proceedi ngs” cease at that point and the alien no longer “is” in
“proceedi ngs."?

2 1t is not clear that the term“proceedings” in section 309(c)(1)
is limted to the adm nistrative hearing and appeal process bhefore
I mmi gration Judges and the Board (or sinilar proceedi ngs before the
Servi ce). Read as a whole, the general transitional rules are
designed to continue prior law for persons placed in proceedi ngs
under prior |aw. One way to give effect to that overall design
would be to read the word “proceedings” in section 309(c)(1) as
covering the period beyond the date of the final order and extending
to the actual physical removal of the alien, such that the
respondent still “is” in “proceedings” today, because his
deportation order has not yet been executed. This is the readi ng we
gave to the word “proceedings” in the marriage fraud context in
Matter of Enriguez, 19 |&N Dec. 554, 556 (BIA 1988). The
interpretation of section 309(c)(1) set forth in the text, however,

(continued...)

13
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The Suprene Court, however, instructs us to avoid reading a
statutory phrase in isolation. Rather, statutory |language is to be
construed within the overall context of the particular statute and
in such a way as to give effect to the object and policy reflected
inthe statute’s overall design. See Holloway v. United States, 526
Us 1, 119 S. C. 966, 969-71 (1999); John Hancock Mut. Ins. Co. v.
Harris Trust & Sav. Bank, 510 U.S. 86, 94-95 (1993); K Mart Corp. V.
Cartier, Inc., 486 U S. 281 (1988).

At the outset, even a comopn sense reading of the |anguage of
section 309(c) (1), considered by itself, tells us that none of the
Titlelll-Aamendnments applies to an alien in deportation proceedi ngs
before April 1, 1997 (unl ess sone nore specific provision directs the
application of newlaw in a particular setting). On the day of his
Novenber 15, 1996, hearing, the respondent fell within the statute’'s
command that the Title Il1-A amendnents “shall not apply.” 1t would
not be in harnony with this command to give overriding proninence to
the present tense word “is” and to apply some or all of the Title
I1l-A amendnments once the order of deportation became final

G ving too nuch promnence to the word “is” would distort the
statute’s obvi ous overall purpose. For exanple, the phrase “an alien
who is in . . . deportation proceedings before” April 1, 1997, woul d
not accurately describe any alien undergoing a deportation hearing
on or after April 1, 1997, if controlling interpretative weight were
given to the word “is.” See IIRIRA 8 309(c)(1). Once April 1, 1997,
had arrived, no one could thereafter be in proceedings “before” April
1, 1997.

Nevert hel ess, a commn sense readi ng of the statute tells us that
the general transitional rules were not nerely designed to postpone

the application of the Title Il1l-A anendnents until April 1, 1997,
for all aliens. Indeed, such a result could be achi eved without any
general transitional rule at all, because the Title Ill-A amendnents,

i ncludi ng the repeal of various provisions of former |aw, took effect

2(...continued)
gives effect to that overall design while reading the word
“proceedi ngs” sinply to include the hearing and appeal process.

14
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on that date. Rather, they were designed to preserve prior |law for
aliens put into proceedings before April 1, 1997, and to preserve
that | aw even after April 1, 1997, arrived. |t does not natter that
such an alien now has a final order or that the cal endar has advanced
and it “is” no |longer “before” April 1, 1997.

In either case, it seens npbst appropriate to read the statutory
| anguage fromthe tenporal perspective of when the proceedi ngs were
occurring. In other words, the Title IIl-A anendnents “shall not
apply” if, on the date the proceedings took place, it would be
accurate to describe the individual in question as “an alien who is
in exclusion or deportation proceedings before the title II1I-A
effective date.” IlRIRA § 309(c)(1). If this once correctly
described the alien, neither the passage of tine to and beyond Apri
1, 1997, nor the admnistrative finality of the order should affect

the applicability of the Title Ill-A amendments to that alien

The overall structure of the general transitional rules, as
originally enacted and as anended, confirns what commopn sense tells
us about how to read section 309(c)(1). In this respect, section

309(c)(3) of the Il RIRA provides:

ATTORNEY GENERAL OPTI ON TO TERM NATE AND REI NI TI ATE
PROCEEDI NGS. —+n t he case descri bed i n paragraph (1), the
Attorney General may elect to term nate proceedings in
which there has not been a final adnministrative decision
and to reinitiate proceedi ngs under chapter 4 of title
Il [of] the Inmigration and Nationality act (as anended
by this subtitle). Any determination in the term nated
proceeding shall not be binding in the reinitiated
proceedi ng. (Enphasis added.)

This allows for the term nation of prior | aw deportati on proceedi ngs
and the comencenent of proceedi ngs under the new renpval provisions
enacted by the IIRIRA. But this process is allowed only if “there
has not been a final adnministrative decision” under the prior |aw
I1RIRA 8§ 309(c)(3). The inplication is unm stakable that prior |aw
continues to apply in cases where a final adm nistrative decisionis
obt ai ned under prior law. See also |IIRIRA 8§ 309(c)(1)(B) (providing
for judicial review of final exclusion and deportation orders to
conti nue under prior |aw).
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More than an unni stakable inplication exists when consideration
is given to anendnents made to the general transitional rules by the
Ni caraguan Adjustment and Central American Relief Act, Pub. L. No.
105-100, tit. Il, 111 Stat. 2193, anended by Pub. L. No. 105-139, 111
Stat. 2644 (1997) (“NACARA"). Section 203 of the NACARA, 111 Stat.
at 2196, provides transitional rules for certain suspension of
deportation cases under prior |lawand certain cancell ation of renoval
cases under new |l aw. Anpbng other things, it enhances the ability of
aliens fromcertain countries in Central America or Eastern Europe
to obtain these forns of relief. The nere nention of suspension of
deportation as a continuing formof relief confirms that prior |aw
continues, even though no alien can presently be in a deportation
proceedi ng “before” April 1, 1997.

I mportantly, section 203(c) of the NACARA established a specia
notion to reopen procedure for aliens benefitted generally by the
NACARA. It anended the general transitional rules of section 309 of
the IIRIRA to add a new subsection (g), which provides in part that

any alien who has becone eligible for cancellation of
renoval or suspension of deportation as a result of the
amendments made by section 203 of the Nicaraguan
Adj ustnent and Central Anerican Relief Act may file one
notion to reopen renpoval or deportation proceedings to
apply for cancellation of renoval or suspension of
deportation.

NACARA 8§ 203(c). This provision applies to aliens who are subject
to final administrative orders, and it was made effective “as if
included in the enactment” of the Il RIRA. NACARA § 203(f).

Included within the Title Il11-A amendnents was the repeal of
suspension of deportation. IITRIRA § 308(b)(7), 110 Stat. at
3009-615. Consequently, there woul d be no suspensi on of deportation
provi sion available to aliens currently in deportation hearings or
with final deportation orders if the Title Ill1-A anendnents applied
to such aliens. It would be pointless for the statute to reference
suspensi on of deportation or to provide a speci al reopeni ng procedure
to seek that formof relief if it had been repeal ed and was no | onger
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available for aliens filing notions to reopen or having hearings on
or after April 1, 1997.

Consequently, both a common sense readi ng of section 309(c)(1) of
the IITRIRA itself and the overall schenme of the general transitiona
rul es, as amended by the Nurses Act and the NACARA, virtually conpels
the conclusion that none of the Title Ill-A anendnents apply to the
respondent here.

[11. THE DI SSENT

Unlike the majority’'s decision, the concurring and dissenting
opi ni on of Board Menmber Rosenberg (“dissent”) does attenpt to offer
arationale for applying the newlawto the respondent’s post-final -
order custody deternination. Evidently, the di ssent woul d apply sone
of the Title IIl-A anendnents to aliens in proceedings before the
Title 11l1-A effective date, but would do so only after the
deportation orders becane final, and would revert to not applying
those anendnents any tinme proceedi ngs were reopened. This creative
approach suffers from sone serious problens, however

The dissent fails to take into account the overall design of the
general transitional rules in its formulation. It would bounce
al i ens back and forth between prior |aw and new | aw when nothing in
the statute’'s design so suggests. Significantly, it fails to
properly account for the statutory comand in section 309(c)(1)(A)
of the IIRIRA that the Title Ill-A anendnents “shall not apply” to
aliens such as the respondent. To achieve the result advocated by
the dissent, it seens that this statutory | anguage woul d need to say
that the Title 11l1-A anmendnents “shall not apply until the
proceedings are concluded or at any tinme the proceedings are
reopened. "3

3 The dissent also nmisapprehends the analysis in this concurring
opinion. It is not ny contention that the respondent continues to
remain in proceedings for all purposes (although such a readi ng of
the word “proceedings” could give effect to the design of the
statute, as explained in footnote 2). |In addition, the dissent’s

(continued...)
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Most i nportantly, though, the dissent m sapprehends the point of
section 309(c)(1)(B). This provision does not |limt application of
the prior law to the tinme during which proceedings are being
conduct ed. Rat her, in conjunction with section 309(c)(1)(A), it
preserves former |aw for aliens whose cases were started under forner
I aw, notwi thstanding the amendments (including the repeal of some
portions of fornmer law) nade by Title I1l-A. And it directs the
application of that preserved forner law to those very cases. I'n
other words, contrary to the dissent’s contention, section
309(c)(1)(B) does not confine the application of former law to the
conduct of proceedings; rather, it acts nore generally as a savings
clause for former law and it directs the use of that forner law in
the cases to which it applies.

I'V. THE REGULATI ONS

The majority looks to 8 CF. R 8§ 241.4 (1999) for the criteria
applicable in assessing continued custody in this case. Thi s
regul ati on, however, is included in Subpart A of Part 241, pertaining
to aliens with orders of renmoval. The respondent has an order of
deportation as a result of proceedings commenced before April 1,
1997. Significantly, separate regulatory provisions govern the
deportation of aliens whose proceedi ngs commenced prior to April 1,
1997, as exclusion or deportation proceedings. See 8 C.F.R part
241, subpart B (applicable to the “Deportation of Excluded Aliens
(for Hearings Commenced Prior to April 1, 1997)") and subpart C
(applicable to the “Deportation of Aliens in the United States (for
Heari ngs Conmenced Prior to April 1, 1997)”") (1999). Consequently,
the structure of the regulations pronulgated to inplenent the
IlRIRA's provisions indicates that the previous |aw governs aliens
who have final adm nistrative orders arising from proceedi ngs begun

3(...continued)

reliance on the title of the transitional rules section is
m splaced. As originally enacted, the title of section 309(c) of
the IIRRRAread “Transition For Aliens In Proceedings.” This title,
however, was changed by section 203(a)(2) of the NACARA, and now
reads “Transition For Certain Aliens.”
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prior tothe Title Ill-A effective date. These regul ati ons would be
unnecessary, and perhaps even inproper, if all aliens with fina

adm ni strative orders of any character were covered by new section
241(a) of the Act. The mpjority fails to acknowl edge the existence
of these regulations, let alone to explain howthese provisions can
validly coexist, inlight of the majority’s statutory determni nation

with the “renmoval” regulations it does invoke.

V. THE CASE LAW

The majority relies on Chi Thon Ngo v. INS, supra, and Zadvydas
v. Underdown, 185 F.3d 279 (5th Cir. 1999), as support for the result
advanced by the parties. |n Zadvydas, the court actually questioned
whet her current section 241(a)(6) of the Act properly applied in
light of the general transitional rules, but it ultimtely deferred
to the Service's interpretation in accordance with Chevron, U S. A ,
Inc. v. Natural Resources Defense Council, Inc., 467 U S. 837, 843-44
(1984). The qualified Chevron deference the Service received in
Zadvydas, however, is no substitute for an actual analysis of the
statutory provisions at issue, especially when that analysis |eads
to a contrary concl usion.

The decision in Chi_ Thon Ngo v. INS, supra, noreover, provides no
support for the mapjority here. That case involved an alien who had
a final order of exclusion, and the court saw no practical difference
in the | aw both before and after the anendnents made by the || Rl RA
Consequently, the court found it unnecessary to anal yze the statutory
scheme to determ ne which | aw applied, since the result would be the
same under either set of statutory provisions. The mjority’s
reliance on Chi Thon Ngo is actually quite puzzling. It does not
hol d that current section 241(a)(6) governs cases such as that of the
respondent here, nor does it support an avoidance of statutory
analysis in cases, such as this, where the statutory alternatives
|l ead to different outcones.

VI. THE APPLI CABLE STATUTE

Because the respondent was in deportation proceedings prior to
April 1, 1997, the Title IIl-A anmendnents of the Il RIRA do not apply
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to his case. Therefore, current section 241(a)(6) of the Act, a
Title I11-A amendnment, does not govern. Rat her, his custody
determ nation is governed by former section 242(a)(2) of the Act,
8 US C 8 1252(a)(2) (1994), as in effect prior to April 1, 1997.
Thi s section, as anmended by section 440(c) of the Antiterrori sm and
Ef fective Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat.
1214, 1277 (“AEDPA’), and as further revised by section 306(d) of the
Il RIRA, 110 Stat. 3009-612, provides as follows:

The Attorney General shall take into custody any alien
convicted of any crimnal offense covered in section
241(a)(2) (A (iii), (B), (©, or (D, or any offense
covered by section 241(a)(2)(A)(ii) for which both
predi cate offenses are, without regard to the date of
their commi ssi on, otherwi se covered by section
241(a)(2) (A (i), upon release of the alien from
i ncarceration, shall deport the alien as expeditiously
as possible. Not wi t hst andi ng __paragraph (1) or
subsection (c) or (d) the Attorney General shall not
rel ease such felon from custody. (Enphasis added).

Subsections (c) and (d) of former section 242 generally provide
for the release of an alien on supervision if the alien cannot be
deported within 6 nonths. However, the last sentence of section
242(a)(2) of the Act overrides those general provisions of prior |aw
for certain crimnal aliens.* Thus, under this prior but still

4 In this case, the Order to Show Cause was prepared on June 19,
1996, and we are informed by the parties that it was served on the
respondent on July 18, 1996. The record does not show the date it
was filed with the Imrigration Court, but that filing could not have
preceded its June 19, 1996, preparation. Judged by any of these
dates, it is apparent that the respondent’s deportati on case was not
pending on the April 24, 1996, date of the enactnment of the AEDPA
Consequently, it does not presently appear necessary to consi der the
i mplications of the ruling in Magana-Pizano v. INS, 200 F.3d 603,
(9th Cir. 1999) (declaring that section 440(d) of the AEDPA,
anmending fornmer section 212(c) of the Act, does not apply to
deportation cases pending on the date the AEDPA becane |aw), even

(continued...)
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applicable statute, there is no authority for us to order the rel ease
of an alien, such as the respondent, who has been convicted of an
aggravated felony or of any other covered crimnal offense and
ordered deported on that basis.5

VI1. CONCLUSI ON
| agree that the respondent’s appeal of his custody determ nation

shoul d be disnmissed. Unlike the majority, however, | find that the
respondent is subject to the terns of former section 242(a)(2) of the

4(...continued)

t hough the respondent’s case arises within the United States Court
of Appeals for the Ninth Circuit. Although the respondent asserts
that on April 11, 1996, the Service notified California corrections
officials of its intention to take the respondent into custody

(presumably by neans of a detainer), it does not appear that the
| odging of a detainer alone would be considered to start his
deportation case. See Alanis-Bustamante v. Reno, = F.3d ___, No.

98- 3689, 2000 WL 58311 (11th Cir. Jan. 25, 2000) (stressing that the
conbi nation of serving an Order to Show Cause and filing a detainer
effectively commenced proceedings); Wallace v. Reno, 194 F.3d 279
(1st Cir. 1999) (finding that the deportation process effectively
begi ns when an Order to Show Cause is served on the alien).

5 Any concerns about the constitutionality of |long-term detention
arising fromthe | ast sentence of fornmer section 242(a)(2) are not
for us to resolve, because we do not undertake to address the
constitutionality of the statutes we adm nister. See, e.qg., Mitter
of C-, 20 I&N Dec. 529, 532 (BIA 1992). It is worth noting,
however, that the proper interpretation of the general transitiona
rules of the Il RIRA would not appear to raise any constitutional
questions by itself. Those general transitional rules nerely direct
the application of either forner or newlawto various categories of
aliens. \Whether an alien gains any advantage fromthe category into
which he or she falls does not depend on the terms of the
transitional rules. It depends on the substantive requirenents of
either the former or new law, as the case may be, and on the given
alien’ s particular circunstances.
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Act, not to current section 241(a)(6). The respondent was found
deportabl e under former section 241(a)(2)(A)(iii) of the Act, and we
are precluded by the former law from ordering his release from
cust ody.

CONCURRI NG _OPI NI ON: Edward R. Grant, Board Member

I respectfully concur, as | agree with the ultimte decision that
the respondent should not be released from detention. I fully
subscribe to the concurring opinion of Board Menmber Filppu. | wite
separately to add further conment on the problematic nature of the
Board’ s uncritical acceptance of the positions of the partiesinthis
case.

As noted by Board Menber Filppu, the provisions of section
241(a)(6) of the Immgration and Nationality Act, 8 US.C
§ 1231(a)(6) (Supp. Il 1996), being “newlaw’ provisions included in
Title 111-A of the Illegal Immgration Reform and |nm grant
Responsibility Act of 1996, Division C of Pub. L. No. 104-208, 110
Stat. 3009-546, 3009-575 (“IIRIRA"), cannot be applied to an alien
such as the respondent who is in deportation proceedi ngs comenced
prior to April 1, 1997. Section 309(c)(1)(A) of the IIRIRA 110
Stat. at 3009-625, specifically stated that “old | aw cases initiated
prior to April 1, 1997, were to be considered under existing
provisions, and that the Title Il1-A amendments “shall not apply” to
such cases. Small wonder that the majority chooses not to explain
how it can ignore this plain dictate. The apparent desideratum to
not create “‘troubling precedents or dicta, is illusory. Matter
of Saelee, InterimDecision 3427, at 5 (BI A 2000) (quoting Chi_ Thon
Ngo v. INS, 192 F.3d 390, 395 n.5 (3d Cir. 1999)). W do establish
a precedent here; and parties in future cases will use it to urge to
us to discard statutory mandates that they find disagreeable or
i nconveni ent . If there is a “statutory gap” that requires a
clarification of the mandatory detention provisions enacted in 1996,
it is for Congress, not the Immgration and Naturalization Service,
and not the Board, to provide that clarification.

In ny view, the majority today conmpounds the error recently made
in Matter of Adeniji, InterimDecision 3417 (BIA 1999), in which the
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Board ignored plain statutory |anguage by accepting the joint
position of the parties in order to avoid the application to a
crimnal alien of the mandatory custody provisions enacted tw ce by

Congress in 1996. See id. at 20-24 (Grant, dissenting). It can at
| east be said of Adeniji that the Board attenpted to provide a
rationale for why the joint position urged by the parties was legally
correct. Furthernore, while | believe the Board to have erred in
Adeniji, it can also be said that there was sone statutory anbiguity
at issue in that case. In ny view, that anmbiguity would have been

best resolved by a decision to continue to apply the Transition
Peri od Custody Rules (“TPCR’') established by section 303(b) of the
I RIRA, 110 Stat. at 3009-586, to the case of any alien released into
Service custody during the effective period of the TPCR, regardless
of whether the actual hearing on custody occurred after the

expiration of the TPCR. See Matter of Adeniji, supra. A mpjority
of the Board disagreed, holding that we could not read a “savings
clause” into the TPCR Id. | note ny continuing regret over this

deci sion, particularly because | believe that application of the TPCR
could offer a solution to the problem of indefinite detention that
this case would otherwi se appear to present. That option, |
recogni ze, is now foreclosed by Adeniji.

The problem then, is that Congress, in enacting the Il RI RA and,
in particular, the TPCR, failed to provide a conplete “transition
out” of the mandatory post-deportation-order detention provisions it
had only recently enacted in the Antiterrorism and Effective Death
Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat. 1214 (“AEDPA").
Former section 242(a)(2) of the Act, 8 U S.C. § 1252(a)(2) (1994),
had required the post-final-order detention of an alien convicted of
an aggravated felony, but also, under subparagraph (B), pernmtted
rel ease on a showing that such an alien is not a threat to the
comunity and is likely to appear at future hearings. Section 440(c)
of the AEDPA, 110 Stat. at 1277, anended this “old | aw’ provision by
expandi ng the categories of crimnal aliens that nust be detained and
elimnating subparagraph (B), thus making such detention truly
mandat ory. !

1 No detention provision of equivalent force had been included in
the versions of the IIRIRA considered separately by the House of
(continued...)
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The TPCR, as we have interpreted them provided a strictly tinme-
limted respite from the amendnments made by section 440(c) of the
AEDPA, as well as the *“new |law’ nmandatory detention provisions
enacted by section 303(a) of the IIRIRA, 110 Stat. at 585, as new
section 236(c) of the Act. The difference between “new and “old”

1(...continued)

Representatives and the Senate in 1996. See, e.qd., Immgration in
the National Interest Act of 1995, Report of the Comrittee on the
Judiciary, House of Representatives, on H R 2202, H R Rep. No.

104-469, pt. 1, at 18-19 (1996). In the wake of the AEDPA
amendments, however, the Conference Conmittee for the IIRIRArewote
the detention provisions passed by the House and the Senate. This
revision resulted in current section 236(c) of the Act, 8 U S.C

§ 1226(c) (Supp. Il 1996), which mandates the detention of nopst
crimnal aliens fromthe time of their release from inprisonnment
into the custody of the Service. It also resulted in the creation

of current section 241(a)(6) of the Act, the provision that the
parties assert now governs the situation of the respondent.

While not essential to resolving this case, it is worth briefly
noting the connecti on between current sections 236(c) and 241(a)(6).
The fornmer is a mandate, wthout exception, for the detention of
crimnal aliens while they are in renoval proceedings. The latter
covering those crimnal aliens who have been ordered renoved,
actually is nore generous—t pernits release from custody, as the
majority explains, upon the satisfaction of certain conditions
which | agree are not net in this case. This “generosity,” however,
must be seen within the entire context of section 241.
Specifically, section 241(a)(1l)(A) states that an alien ordered
renoved shall be renmoved “within a period of 90 days” (the “renvoval
period”), and section 241(a)(2) mandates the detention of all aliens
ordered renmoved for the duration of this “renoval period.” Thus,
the statutory schene expresses an expectation that crimnal aliens
woul d remai n det ai ned during their proceedi ngs, be renmoved within 90
days after the entry of a final order of renoval, and only in
anomal ous circunstances remain in the United States |ong enough to
be considered for potential rel ease under section 241(a)(6) of the
Act .
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| aw cases upon the expiration of the TPCR, however, is significant.
In “new | aw’ renpval cases, as explained in footnote 1, aggravated
felons subject to mandatory detention during their proceedi ngs by
section 236(c), and after the entry of a final order of renpval under
section 241(a)(2) of the Act, could becone eligible for release,
under section 241(a)(6), in the event they are not actually renoved
from the United States within the renoval period. See section
241(a)(1l) of the Act. In “old |aw cases, however, the expiration
of the TPCR nmandated a reversion to the provisions of forner section
242(a)(2) of the Act, as anmended by section 440(c) of the AEDPA.
Under this former statutory scheme, there i s no provision equival ent
to current section 241(a)(6) of the Act, and Congress failed to
supply a rule that would put crimnal aliens subject to that schene
on an equal footing with aliens who were placed in proceedi ngs after

April 1, 1997. | reiterate, however, ny viewthat whatever fault may
lie with Congress in failing to close this particular |oophole was
exacerbated by our failure in Mtter of Adeniji to allow a nore

flexible construction of the tenporal scope of the aneliorative
provisions in the TPCR.

In conclusion, | agree that the respondent’s appeal of his custody
determi nati on should be disn ssed. However, | find that the
majority’'s case is governed by forner section 242(a)(2) of the Act,
as anmended by section 440(c) of the AEDPA, and that we are thus
precluded from aut hori zing the respondent’s rel ease.

CONCURRI NG _OPI NI ON: Lori L. Scial abba, Vice Chairman

I respectfully concur with the mpjority’s decision that the
respondent has failed to present evidence to warrant his rel ease from
custody. However, as | find nore persuasive the rationale in Board
Menber Lory D. Rosenberg’s concurring and dissenting opinion for
concluding that the respondent is statutorily eligible for rel ease
from post-final-order detention, | also concur with Part | of that
opi ni on.
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CONCURRI NG _AND DI SSENTI NG _OPI NI ON: Lory Diana Rosenberg, Board
Member

I respectfully concur in part and dissent in part.

I concur wth the majority’s determnation that we have
jurisdiction over the respondent’s appeal. | also concur with the
majority’s conclusion that the respondent, who was ordered deported
on Novenber 15, 1996, and has been detained by the Inmm gration and
Nat uralization Service for over 3 years, is eligible to be rel eased
from such post-final-order detention, pursuant to the provisions of
section 241(a) of the Immgration and Nationality Act, 8 U S. C
§ 1231(a) (Supp. Il 1996).

My concurrence, however, is based not only on the agreenment of the
parties that this particul ar respondent may be rel eased under section
241(a)(6) of the Act, but on ny reading of the statutory schene
applicable to all respondents who are detained by the Service
pursuant to an order of deportation or renmoval that has becone
adm nistratively final and whose deportation or renoval has not been
ef fectuated during the applicabl e renoval period. Therefore, | wite
separately to address the statutory provisions, which |I find to
support the conclusion that the respondent is eligible to be rel eased
from post-final-order detention.

In addition, for the reasons discussed below, I do not agree that
the mjority has properly reviewed the district director’s
determ nation to continue to detain the respondent under section
241(a)(6) of the Act, or that the majority has adequately consi dered
the factors relevant to the respondent’s eligibility for post-final-
order release. Therefore, while | join the majority opinion with
respect to the respondent’s statutory eligibility to be rel eased from
post-final-order detention, | dissent with respect to that portion
of the mpjority opinion denying release at this tinme.

. AUTHORI TY FOR POST- FI NAL- ORDER RELEASE FROM DETENTI ON
On Novenber 15, 1996, an Imm gration Judge found the respondent

deportable based on his Decenmber 28, 1992, conviction for an
aggravated felony and ordered him deported fromthe United States.
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In the 3 years and 3 nonths since the deportation order becane
adm nistratively final,! the order of deportation to Denmark, with an
al ternate order of deportation to Laos, has not been effectuated, and
the record contains no evidence that the Service has attenpted to
ef fectuate the order

A.  Jurisdiction

As a prelimnary matter, the Service contends that we do not have
jurisdiction over the respondent’s appeal, because it clains that the
district director’s review of the respondent’s custody status was
conducted sua sponte and not as a result of any request by the
respondent. This contention |lacks nmerit both as a matter of fact and
as a matter of I|aw

First, the Service’'s <claim that the district director’s
Novenber 6, 1998, review of the respondent’s custody status was sua
sponte in nature is not substantiated by the record. As a factua
matter, the record indicates that the district director undertook
review of the respondent’s custody status only after the respondent
filed a wit of habeas corpus in the federal district court seeking
to be released from post-final-order detention by the Service.
Accordi ng to docunents in the record before us, the respondent agreed
to be interviewed by the Service with respect to his eligibility for
rel ease from detention as part of a negotiated settlenent of the
respondent’ s habeas corpus action.

The timng of the Service's review of the respondent’s custody
status certainly suggests that what notivated the review was the
respondent’s action seeking a wit ordering his release from

1 The respondent did not appeal the order of the Inmmgration Judge
to the Board of Inmmgration Appeals. 8 C.F.R 8§ 3.39 (1999); see
also 8 CF.R 88 3.3, 3.38, 240.53 (1999). Accordingly, he did not
exhaust his admi nistrative remedi es and was not statutorily eligible
to seek judicial review, nor did he seek such review See fornmer
section 106(c) of the Act, 8 U S.C. § 1105a(c) (1994); see also
Illegal Inmigration Reformand | nm grant Responsibility Act of 1996,
Di vision C of Pub. L. No. 104-208, 8 309(c)(4), 110 Stat. 3009-546,
3009-626 (“I1 RIRA").
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detention. I can find no basis on which to credit the Service's
claimthat such consideration was “sua sponte,” or to attribute the
district director’s first review in the 2 years since the
respondent’s deportation order becane adm nistratively final to nere
coi nci dence.

Second, nothing in 8 CF. R 88 236.1(d)(2)(ii) or (3)(iii) (1999)
justifies reading the regulations to require that the respondent
initiate the district director’s post-final-order custody reviewin
order to be entitled to appeal that determi nation to the Board of
I mmi gration Appeals. Neverthel ess, even if such a reading was
warranted, the respondent’s filing a petition in federal district
court to redress his liberty interests and seek rel ease from Service
detention certainly anbunts to action that nmay be deemed to initiate
a request for the custody determ nation that ultimtely was conducted
by the Service.

As the majority correctly concludes, 8 CF. R 8 236.1(d)(3)(iii)
does not Ilimt our jurisdiction only to review of a district
director’s post-final-order custody determination that was
“initiated” by the alien. Mtter of Saelee, Interim Decision 3427,
at 3 (BIA 2000). Accordingly, the regulation confers jurisdiction
on the Board to reviewthe district director’s decision regarding the
respondent’s release from post-final-order detention

B. Eligibility for Post-Final-Order Review and Rel ease
When a Renpval Order Cannot Be Effectuated

The substantive legal issue before us is two pronged. The first
prong of the issue is whether the statute provides a basis on which
t he respondent, who has been convicted of a crinme found to be an
aggravated felony and who was ordered deported in proceedi ngs that
were conducted and conpleted before April 1, 1997, may be rel eased
from post-final-order detention pending renoval.

| agree with the majority’s conclusion that the respondent should
be treated as eligible for release from post-final-order detention
under section 241(a)(6) of the Act. However, the nmpjority does not
provi de any reasons for its conclusion in this regard other than to
state that the parties agree that the respondent is eligible for
rel ease, and that one of the two circuit courts to have addressed the
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i ssue has noted that resorting to a cl ose exam nati on of the various
statutes involved night “‘create troubling precedents or dicta.
Matter of Sael ee, supra, at 5 (quoting Chi Thon Ngo v. INS, 192 F.3d
390, 395 n.5 (3d Cir. 1999)).

At the heart of our deternmination regarding the respondent’s
eligibility for release from detention is whether the terns of
section 241(a) of the Act apply to the respondent, who was “in .
deportation proceedings before the title IlI-A effective date.”
Il1legal I'mrigration Reformand | mmi grant Responsibility Act of 1996,
Di vision C of Pub. L. No. 104-208, 8§ 309(c)(1), 110 Stat. 3009-546,
3009-625 (“II RIRA"), anended by Pub. L. No. 104-302, § 2, 110 Stat.
3656, 3657 (1996) (enphasis added) (referring to the transition
rul es, which preserve the applicability of prior provisions of the
Act to certain aliens after the April 1, 1997, effective date of the
new provisions contained in Title Ill1-A of the Il R RA). For the
reasons stated bel ow, | conclude that section 309(c)(1) of the IIRIRA
does not preclude the application of section 241(a) of the Act to
i ndividuals who are presently detained pursuant to a final
adm ni strative order of deportation or renoval that has not been
effectuated.? Therefore, | find that section 241(a)(6) of the Act
governs the post-final-order custody determi nations made in the case
of an individual, such as the respondent, who is renovable on the
basis of his conviction for an aggravated fel ony.

1. Current Statutory Language Governi ng Rel ease
From Post - Fi nal - Order Detention

The enactnment of the II RIRA introduced a new provision governing
removal and post-final-order detention. Section 241(a)(1)(A) of the
Act provides that “when an alien is ordered renoved, the Attorney
Ceneral shall renpve the alien fromthe United States within a period

2 Section 309(d)(2) of the I RIRA, 110 Stat. at 3009-627, entitled
“Transitional References,” states that “any reference in law to an
order of renoval shall be deened to include a reference to an order
of exclusion and deportation or an order of deportation.” Thus, the
statute covers exclusion and deportation orders issued both before
and after April 1, 1997, resulting from exclusion and deportation
proceedi ngs that were pending before April 1, 1997.
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of 90 days (. . . referred to as the ‘removal period').” The renpval
period is defined as beginning on “(i) [t]lhe date the order of
renoval becones administratively final,” or “(ii) [i]f

judicially reviewed and if a court orders a stay of renoval of the
alien, the date of the court’s final order,” or if the alien is
detai ned by an authority other than the Service, “(iii) . . . the
date the alien is released fromdetention or confinenment.” Section
241(a)(1)(B) of the Act.

Section 241(a)(2) of the Act nandates detention pending renoval
during the 90-day renoval period,3 providing as follows: “During the
renoval period, the Attorney General shall detain the alien.” That
section also provides that “[ulnder no circumstances during the
renmoval period shall the Attorney CGeneral release an alien who has
been found inadm ssible under section 212(a)(2) or 212(a)(3)(B) or
deportabl e under section 237(a)(2) or 237(a)(4)(B).” Section
241(a)(2) of the Act (enphasis added).*

3 Until recently, the Attorney General was general ly not authorized
to detain any alien subject to a final order of deportation for nore
than 6 nonths following entry of the order. See fornmer section
242(c) of the Act, 8 U S.C. 8§ 1252(c) (1988). In 1990, Congress
mandat ed detention of any alien convicted of an aggravated fel ony.
See former section 242(a)(2)(A) of the Act, 8 U.S.C. § 1252(a)(2)(A
(Supp. |1 1990); Immgration Act of 1990, Pub. L. No. 101-649

§ 504(a), 104 Stat. 4978, 5049. Thereafter, effective in 1990

Congress inposed a linmted exception to the 6-nonth rule, nmandating
that the Service continue to detain a lawfully admtted deportable
alien who had been convicted of an aggravated felony “unless the
alien denonstrates that he is neither dangerous nor a flight risk.”
See former section 242(a)(2)(B) of the Act, 8 U.S.C. § 1252(a)(2)(B)
(1994); M scell aneous and Technical Immgration and Naturalization
Amendnents of 1991, Pub. L. No. 102-232, § 306(a)(4), 105 Stat.
1733, 1751. The “unl ess” provision was repeal ed on April 24, 1996,
by section 440(c) of the Antiterrorismand Effective Death Penalty
Act of 1996, Pub. L. No. 104-132, 110 Stat. 1214, 1277 (“AEDPA"),
whi ch nade detention of such aliens absolutely nmandatory.

4  The “under no circunstances” |anguage suggests that Congress
(continued...)
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When t he 90-day renoval period expires, however, detention is not
mandatory. In fact, indefinite detention is not expressly authorized
in any case. Specifically, when “the alien does not |eave or is not
removed within the renoval period,” the statute provides that the
alien “shall be subject to supervision under regul ations prescribed
by the Attorney CGeneral.” Section 241(a)(3) of the Act (requiring
peri odi ¢ appearances before an immigration officer, any necessary
mental or physical exam nations, provision of certain information
under oath, and conpliance wth restrictions on conduct or
activities) (enphasis added).

Section 241(a)(6) of the Act constitutes an exception to the rule
in section 241(a)(3) that an alien who is not renpved within the
removal period shall be rel eased on supervision. |t provides:

An alien ordered renmoved who is inadm ssible under
section 212, renovable under section 237(a)(1)(C
237(a)(2), or 237(a)(4) or who has been determ ned by
the Attorney General to be a risk to the conmunity or
unlikely to conply with the order of renpval, nmy be
det ai ned beyond the renpval period and, if released,
shall be subject to the terms of supervision in
par agr aph (3).

Section 241(a)(6) of the Act (enphasis added). Thus, an alien who
is inadm ssible, or who is renmpvable either for having entered
wi t hout inspection or because of certain crimnal convictions or
security violations, or who is determned to be a risk to the
comunity or unlikely to conmply with the renoval order may be
det ai ned beyond the 90-day renoval period. However, such an alien
also may be ordered released, and if released, is subject to
supervi sion under section 241(a)(3) of the Act.

4(...continued)

contenplated that the Attorney General m ght order sone rel eases
during the 90-day renmoval period, as the provision goes on to
preclude rel ease absolutely in the case of an individual who is
i nadm ssible on the particular crimnal or terrorist activity
grounds listed in the statute, or who is deportable on conparable
grounds. Section 241(a)(2) of the Act.
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2. Effect of the IITRIRA's Transitional Rules and Applicability
of Section 241(a) of the Act

The respondent was charged with deportability under forner
section 241(a)(2)(A)(iii) of the Act, 8 U.S.C. § 1252(a)(2)(A)(iii)
(1994), on the basis of his conviction for a crinme defined as an
aggravat ed fel ony, and the proceedings in his case were conducted and
conpl eted on Novenber 15, 1996. Therefore, it is indisputable that

the respondent was “in deportation . . . proceedings before” Apri
1, 1997, the effective date of the new provisions enacted under Title
[11-A of the IITRIRA. [IRIRA § 309(c)(1), amended by Pub. L. No.

104-302, § 2, 110 Stat. 3656, 3657 (enacted Oct. 11, 1996; effective
Sept. 30, 1996); see also IIRIRA § 309(a), 110 Stat. at 3009-625.

Section 309(c) of the IIRIRA specifically addresses how
proceedi ngs that were initiated prior to the enactnent and effective
dates of the Il RIRA shall be conducted in |ight of the amendnments to
the Act. Wth certain potential exceptions not applicable here, the
IIRIRA’s transitional rules provide that “in the case of an alien who

is in exclusion or deportation proceedings before the title IIl-A
effective date—{A) the anmendments made by this subtitle shall not
apply.” ITRIRA 8 309(c)(1)(A) (enphasis added). These rules

effectively ease the transition from the fornmer statute to the
amended statute, by clarifying which provisions apply to cases that
were ongoing or “in the pipeline” when the Il RIRA was enacted. See
Matter of G N-C, Interim Decision 3366 (BIA 1998) (Rosenberg,
concurring and di ssenting).

Not abl y, however, section 309(c)(1)(B) of the Il RI RA al so provides
that “the proceedings (including judicial review thereof) shall
continue to be conducted without regard to such anendnments.”
(Emphasi s added.) This |language indicates strongly that the
transitional rules were neant to apply to the literal continuation
of deportation and exclusion proceedings that were initiated before
the April 1, 1997, effective date of the Title IIl-A anmendnments.
Congress al so expressly defined such “proceedi ngs” to include any
judicial review of such exclusion and deportation proceedi ngs. See
ITRIRA 8 309(c)(1)(B); see also IIRIRA & 309(c)(4), 110 Stat. at
3009-626 (providing transitional rules for judicial review).
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Accordi ngly, reading the section 309(c)(1) phrase “is in
proceedi ngs before” to cover proceedi ngs (and judicial reviewof such
proceedi ngs) that were pending before April 1, 1997, without regard
to when they concluded, is consistent with the intent of Congress to
ease the transition to the newlaw. ® But we cannot ignore Congress’
mandate that such proceedings “shall continue to be conducted.”
I1RIRA 8 309(c)(1)(B). The real question is whether the proceedi ngs
to determine the respondent’s eligibility for release from Service
detention, i.e., the instant custody proceedings, are those that
Congress intended shall *“continue to be conducted” wthout regard
to the | RIRA anendnents. |d.

In the instant case, there are no ongoi ng “proceedi ngs” relating
to the respondent’s excludability or deportability that are subject
to the statute’'s mandate that such proceedi ngs “shall continue to be
conducted” without regard to the amendnents enacted in Title Il1-A
of the I|IRIRA Ongoi ng exclusion or deportation proceedings are
conducted to deterni ne whether an alien has violated the imrigration
| aws and whether he or she is eligible for any formof relief from
exclusion or deportation. See, e.qg., section 240(a)(1l) of the Act,
8 U S.C § 1229a(a)(1) (Supp. Il 1996); 8 C.F.R 88 240.1, 240.11
(1999); see also Foti v. INS, 375 U.S. 217 (1963). The respondent’s
deportation proceedings came to a cl ose when he failed to appeal the
decision of the Inmmgration Judge to the Board and did not seek
judicial review See 8 CF.R § 3.39 (1999); see also supra note 1
There have been no ongoing proceedings in the respondent’s case
relating to his deportability since Decenber 15, 1996, at the very
|atest, as this is the date on which the respondent woul d have had
to file an appeal to the Board seeking review of the deportation
order entered by the Imrigration Judge. See 8 C.F.R § 3.38 (1999);
see also 8 CF.R § 3.3 (1999).

Moreover, the determ nation of the respondent’s post-final-order
custody status is not a part of the “exclusion or deportation

5 In nmy view, the concurrence of Board Menber Filppu nisses the
point in focusing on the parties’ reference to the tenporal phrase
“as of ,” which appeared in the transitional rules before a technica
correction replaced that phrase with the term “before.”
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proceedings” referred to in section 309(c)(1) of the IIRRA
Detention pending or following a deternmination of deportability
al ways has been treated as an adjudication that is collateral to the
proceeding in which deportability is determ ned. See CF.R
§ 3.19(d) (1999); Matter of Adeniji, Interim Decision 3417, at 16
(BIA 1999) (“Custody proceedings nust be kept separate and apart
from and nust formno part of, renoval proceedings.”). Thus, | do
not find section 309(c)(1l) of the ITRIRAto preclude the application
of section 241(a)(6) of the Act to determ ne the respondent’s post-
final -order custody status.

Board Member Fil ppu (who characterizes his separate opinion as a
concurrence because he agrees with the majority’s conclusion that the
respondent should not be released, but disagrees with the |ega
hol ding in this case) argues that section 241(a)(6) of the Act cannot
apply to the respondent because he once was an i ndi vi dual who “is in”
proceedi ngs “before” April 1, 1997. According to Board Menber
Fi | ppu, once “in proceedi ngs,” the respondent essentially remains “in
proceedi ngs” and subject to the terns of section 309(c)(1) of the
IlTRIRA transition rules for all purposes. This reading of the
rel evant statutory provisions is untenable for several reasons.

First, as discussed above, consideration of the very purpose of
the transitional rules wundermnes any contention that these
provi si ons bar section 241(a) of the Act fromapplying to the cases
of aliens detained pending renoval, |long after issuance of a fina
order of deportation. As thetitle of the transitional rules section
plainly indicates, its provisions were intended to provide guidance
as to the appropriate law to be applied to certain aliens whose
exclusion or deportation proceedings were initiated before the

provisions of Title Ill1-A of the Il RIRA becane effective, and whose
proceedi ngs are continuing to be conducted even after April 1, 1997.
Not abl y, the concept that such proceedings are those that still are

bei ng “conducted” is not addressed in the Board Menber’s opinion.
Cf. Chi Thon Ngo v. INS, supra, at 395 (“It is arguable that since
a final order of exclusion had been entered agai nst petitioner before
the effective date, he was no | onger ‘in exclusion proceedings,’ and
therefore, that the anended Act does not govern his situation.”);
Zadvydas v. Underdown, 185 F.3d 279, 286 & n.7 (5th Cir. 1999)
(finding the “before” |anguage amnbiguous and deferring to the
interpretation that section 309(c)(1) of the Il1 R RA does not apply
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to proceedings that were not pending on the effective date of the
I 1 RI RA)

Second, the transitional rul es provide that such ongoi ng excl usi on
or deportation proceedings would be allowed to come to a cl ose under
the provisions that existed in the former statute, which governed
those proceedings at their inception, unless the Attorney Genera
made a specific decision to override the inapplicability of the
IlRIRA at particular stages of the ongoing proceedings. The
i ncl usi on of exceptions allowi ng the Attorney CGeneral to apply the
new | aw to cases in which no evidentiary hearing has been held, or
toterm nate the forner proceedings and initiate renoval proceedings
under the IIRIRA in cases not yet administratively final, does not
detract fromthis construction. See IIRRA 88 309(c)(2), (3), 110
Stat. at 3009-626. Board Menmber Fil ppu argues that, in |ight of the
|atter exception, “[t]he inplication is unnistakable that prior |aw
continues to apply in cases where a final adm nistrative decisionis

obtai ned under prior law.” Matter of Saelee, supra, at 14 (Fil ppu
concurring). However, that begs the question, as prior |aw applies
to proceedings that still are being conducted. Wen proceedi ngs are

not bei ng conducted, as is the case here, there is no basis on which
to argue that prior |aw should apply.

Third, our determnation that the transition rules do not apply
with regard to the post-final-order detention provisions in the
current statute woul d not conpromise an alien's eligibility to reopen
his or her hearing on the basis that such reopening for relief under
the fornmer statute was warranted. Even after a deportation order
beconmes final, an alien ordered deported nmay seek to reopen his or
her proceedi ngs, as the general period for reopening provided by the
regulations is 90 days following issuance of an order by the
I mmigration Judge or the Board. Should an alien submt and prevai
on such a claim his or her proceedi ngs are reopened. At that point,
an ongoi ng excl usi on or deportati on proceedi ng resunes and, accordi ng
to section 309(c)(1l) of the IIRIRA, the former |aw controls.

Consequently, Board Menmber Filppu’'s contention that his reading
of the transitional rules is supported by section 203(c) of the
Ni caraguan Adj ustnent and Central Anerican Relief Act, Pub. L. No
105-100, tit. I1l, 111 Stat. 2193, 2196, anended by Pub. L. No.
105-139, 111 Stat. 2644 (1997) (“NACARA"), has little force. He
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argues that since section 203(c) of the NACARA establishes a specia

notion to reopen procedure for certain aliens who are subject to a
final administrative order to apply for suspension of deportation,
this “confirms that prior law continues” to apply to an
adm nistratively final order, because “there would be no suspension

of deportation provision available to aliens . . . wth fina
deportation orders if the Title I1l-A amendments applied to such
aliens.” Matter of Saelee, supra, at 14-15 (Filppu, concurring).

However, as noted above, once such a nmotion is granted, the
proceedi ngs are agai n ongoi ng or pending, and the terms of section
309(c) (1) of the Il RIRA apply.

I'l. RESPONDENT’ S ELI G BI LI TY FOR POST- FI NAL- ORDER RELEASE

The second prong of the substantive issue presented by the
respondent’s appeal is whether section 241(a)(6) of the Act
authorizes the Service to continue to detain him and whether he
shoul d be rel eased. As established above, the statutory | anguage of
section 241(a) neither mandates the respondent’s detention after the
renoval period nor authorizes it to continue indefinitely. As
di scussed below, the individual determ nation that the respondent
shall not be released is erroneous.

A. Criteria for Rel ease from Post-Final -Order Detention
Beyond the Renoval Period

A fundanmental principle of statutory construction provides that
“[w] here an otherwi se acceptable construction of a statute would
rai se serious constitutional problems, the Court will construe the
statute to avoid such problens unless such construction is plainly
contrary to the intent of Congress.” Edward J. DeBartolo Corp. V.
Florida Gulf Coast Bldg. & Constr. Trades Council, 485 U.S. 568, 575
(1988). That principle is applicable in the instant case.

As the district court found in Sok v. INS, 67 F. Supp. 2d 1166
(E.D. Cal. 1999), “Construing 8 1231(a)(6) as vesting the Attorney
CGeneral with the authority to detain deportable aliens beyond the
renoval period with no fixed-tine linmtations would raise a serious
constitutional question.” [d. at 1168 (citing Mathews v. Diaz, 426
us. 67, 77 (1976) (holding that Congress my not disregard
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constitutional rights of aliens to life, liberty, and property
wi t hout due process of |aw); Phan v. Reno, 56 F. Supp. 2d 1149, 1154
(WD. Wash. 1999); Tamv. INS, 14 F. Supp. 2d 1184, 1192 (E. D. Cal
1998)); see also United States v. Wtkovich, 353 U.S. 194, 199, 201
(1957) (interpreting former 8 U S.C. 8 1252 restrictively to limt
the information that an alien whose “deportation has not been
effected within six nonths after it has been commanded” must provi de
to the Attorney Ceneral pending deportation, because giving the
statute a broader neaning “would raise doubts as to the statute’'s
validity”); cf. Zadvydas v. Underdown, supra, at 297 (“We hold that
the governnment nmay detain a resident alien . . . while good faith
efforts to effectuate the alien’s deportation continue and reasonabl e
parole and periodic review procedures are in place.” (enphasis
added)) .

Simlarly, in In re: Indefinite Detention Cases, ___ F. Supp. 2d
__, No. Cv 98-674 TJH (JWX), 2000 W. 95306 (C.D. Cal. Jan. 27
2000), the district court found that the three regulatory interests
advanced by the Service in detaining an individual who is subject to
a final order of removal —ensuring renoval, preventing flight, and
protecting the public—ust be bal anced agai nst the deprivation of
that individual's liberty.® |d. at *2 (citing United States V.
Salerno, 481 U S. 739, 747 (1987) (referring to “pernmnissible”
regul atory goals)); see also Reno v. Flores, 507 U S. 292, 301-02,
316 (1993) (O Connor, J., concurring) (discussing the heightened
scrutiny required, as inmgration detention threatens a fundanenta
liberty interest); Foucha v. Louisiana, 504 U.S. 71 (1992) (regarding
involuntary commitrment). | find these anal yses persuasi ve.

According to this reading of the statute, the first determ nation
to be made in reviewi ng the respondent’s custody status is “whether
petitioner’s continued detention violates § 1231(a)(6).” Sok v. INS,
supra, at 1170. Although the najority states that it is not clear
whet her the Service has made any effort to execute the deportation
order in the respondent’s case, the record contains no evidence that
the Service has taken any steps to renove the respondent during the
3 years that it has detained himbeyond the 90-day renoval period.
Such apparent inaction certainly has a bearing on whether there is

6 The district court found the latter two interests “incidental to
[the] primary objective” of ensuring the renoval of the alien from

the country. In re: Indefinite Detention Cases, supra, at *3 (“The
detention of aliens ordered deported is not a matter of immgration
policy but donestic interests, i.e., chiefly the prevention of

flight and the protection of the community.”).
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a “reasonable possibility that rermoval wll be effected in the
foreseeable future.” |d. at 1169. Even under the broader reading
of the court in Zadvydas v. Underdown, supra, there nmust be sone
evi dence that good faith efforts are being made to effectuate the
order. Therefore, at the very | east, the reasonabl e possibility that
the respondent’s rempval will be effectuated in the foreseeable
future is a significant factor that nust be wei ghed in the course of
consi deri ng whet her the respondent shall be rel eased fromdetention

and the terns of that release. See In re: Indefinite Detention
Cases, supra.

Assum ng that the Service can establish a reasonable possibility
of renpval in the foreseeable future, or at l|least, that good faith
efforts to effectuate the respondent’s renoval are in process, the
respondent’s release is subject to 8 CF. R § 241.4(a), which sets
forth a nonexclusive list of nine factors that may be considered in
deternmining release from detention follow ng issuance of a final
adm ni strative order of renpval. Notably, section 241(a)(6) provides
sinmply that “[aln alien . . . who has been determ ned by the Attorney
Ceneral to be arisk to the community or unlikely to conply with the
order of rempoval may be detained.” Cf. former section 242(a)(2)(B)
of the Act, 8 U . S.C. § 1252(a)(2)(B) (1994) (absolutely prohibiting
rel ease from custody of any lawfully adnmitted alien who had been
convicted of an aggravated felony, either before or after a
determination of deportability, unless the alien denpnstrates that
he is neither dangerous nor a flight risk).

However, the regulation inposes on the alien the burden of
denmonstrating “by clear and convincing evidence that the rel ease
woul d not pose a danger to the comunity or a significant flight
risk.” 8 CF.R 8§ 241.4. As we are bound by the regulations, the
i ssue of whether those regul ations inperm ssibly exceed the scope of
the statute will not be resolved in this forum Therefore, | nust
proceed to eval uate the evidence before us according to the standard
articulated in the regul ations.

B. Respondent’s Eligibility for Rel ease From Detenti on

| agree with the majority that the district director’s decision
“is not sufficiently analytical.” Matter of Saelee, supra, at 6.
In fact, the district director’s decision could not survive review
for abuse of discretion, as it fails to reflect that the significant
favorabl e factors in the respondent’s case were carefully considered
and wei ghed against the significant adverse factors. Uni ver sa
Canera Corp. v. NLRB, 340 U.S. 474, 491 (1951) (holding that an
adj udi cator’s conclusions are expected to take into account, and
reflect in his or her decision, consideration of both those facts in
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the record that support the conclusion and the evidence in the record
that detracts fromit).

The district director’s deternminationis defectiveinforminthat
it does not provide a clear statenment of the facts and |aw
consi dered, or an adequate explanation of the district director’s
r easoni ng. In making a discretionary immgration decision, the
agency nust indicate “how it weighed the factors involved” and “how
it arrived at its conclusion.” Dragon v. INS, 748 F.2d 1304, 1307
(9th Cir. 1984); see also Matter of A-P-, InterimDecision 3375 (BIA
1999); Matter of MP-, 20 I&N Dec. 786 (BIA 1994). It also is
defective in substance because there i s no evidence that the district
director actually considered the favorable factors or evaluated the
favorabl e and adverse factors cumrul atively as required. An agency
abuses its discretionif it fails to show proper consideration of al
factors when weighing equities and denying relief. Cerrillo-Perez
v. INS, 809 F.2d 1419, 1422 (9th Cir. 1987); see also Rarogal v. INS,
42 F.3d 570, 572 (9th Cir. 1994) (stating that a denial of relief
constitutes an abuse of discretion if the decision does not reflect
“‘proper consideration of all factors’” (quoting Mattis v. INS, 774
F.2d 965, 968 (9th Cir. 1985))).

However, | disagree with the result reached by the magjority after
conducting what it describes as a “de novo” review of the record
I find that the majority’s decision is inadequate for many of the
same reasons that the npjority is critical of the district director’s
deternmination. The mpjority has not based its opinion on a conplete
and accurate recitation of the favorable and adverse factors in the
record, nor has it properly weighed and bal anced the positive and
negati ve factors of record.

Al though the majority recites a list of the favorabl e and adverse
factors attributable to the respondent for purposes of his rel ease
from custody, it does not really articulate all of the relevant
factors. The mmjority states only that the positive factors
denonstrated by the respondent are “sone efforts at sel f-inprovenent
while in prison and . . . sone potential for enploynent and
integration into the comunity if released.” Matter of Sael ee,
supra, at 7. As negative factors, the mpjority states that the
record reflects that the respondent “has not clearly denonstrated
renmor se or understandi ng of the seriousness of his violent behavior.”
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Ld.

However, the respondent’s crime was comritted 8 years ago. It was
committed when the respondent was 18 years old. It was commtted
before the respondent’s own famly had been the victimof a simlar
crime. Nowhere does the mjority’'s determnation reflect
consi deration or weighing of these factors. A listing of “years-old
convictions” is an insufficient basis on which to deny rel ease. Chi_
Thon Ngo v. INS, supra, at 398 (referring to 10-year-old convictions
for firearmattenpted robbery and bail junping of fenses).

In particular, whether the respondent poses a “danger to the
conmmuni ty” involves an evaluation of his circunstances according to
a standard that has been interpreted and articulated. The majority
opinion makes no nmention of the governing standard or its
interpretation and applicationinrelevant precedent deci sions of the
Board and the Ninth Circuit. See Matter of Noble, 21 I&N Dec. 672
(BIA 1997); Matter of Drysdale, 20 |&N Dec. 815 (BIA 1994). The
majority also fails to explain why it has concluded that the adverse
factors, which it finds to domnate and overwhelm the factors
favoring rel ease, establish that the respondent constitutes a danger
to the community and precludes rel ease under any conditions. Cf.
In re: Indefinite Detention Cases, supra (citing United States v.
W tkovich, supra, at 199-200 (addressing requirenments that may be
i nposed on an alien ordered deported who cannot be renpved)).

Moreover, there is no evidence on this record that the majority
consi dered whet her the conduct was likely to be repeated or whether
any repetition of such conduct could be discouraged by requiring
appropriate surety or inmposing other conditions of release. See In
re: Indefinite Detention Cases, supra (citing United States v.
Wtkovich, supra, at 199-200). The mpjority nerely cited to a
6-year-old probation report indicating that, at that tine, in 1993,
t he respondent di d not appear to appreciate the nmental angui sh he had
caused one of the victins of his crine.

Al t hough this ostensibly is relied upon to indicate that the
respondent is a danger to the conmunity today, there is nothing in
the record to indicate the respondent’s outlook today, or the
qual i fications of the individual who prepared the report to forecast
the respondent’s attitude or disposition toward crine 7 years |ater
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By contrast, the majority does not indicate how it weighed the nore
cont enporaneous reports indicating that the respondent received good
behavi or credits while in prison, or that he was deened eligible for
rel ease into society by the state authorities 3 years before the
actual conpletion of his sentence, or that an I mm grati on Judge found
himeligible for release fromdetention on $5, 000 bond.

As the court stated in Chi Thon Ngo v. INS, supra, at 398, while
the conviction may still be relevant, “[d]ue process is not satisfied
. by rubberstanp denials based on tenporally distant offenses.”
The court went onto clarify that “[w]e do not intend to create a new
legal fiction that allows for de facto indefinite detention based
upon reviews that are conprehensive in theory but perfunctory in
fact.” 1d. at 399.

I cannot agree that the mmpjority’s determnation is based on a
reasoned eval uation and fair balancing of the criteria set forth in
the regulation. To the contrary, | find that the respondent is not
a danger to the comunity or a flight risk based on the cumul ative
evidence relating to the respondent’s conviction, his good behavi or
and rehabilitation, his fanmily ties, the passage of tine since his
crime, and other favorable evidence in the record.

I11. CONCLUSI ON

A reasonabl e construction of the statute supports the mgjority’s
concl usion. This construction, posited above, is consistent with the
statutory schenme as a whol e and avoids the potential constitutional
probl emthat would fl owfromreadi ng the statute to require nmandatory
i ndefinite detention of aliens subject to final adninistrative orders
of deportation or renoval. Applying the ternms of section 241(a)(6)
of the Act and the corresponding regulations to the evidence in the
record warrants ordering the respondent released from detention
pendi ng any future effectuation of his renoval.
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